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OVERVIEW:  LET’S DISCUSS 

• Regulatory Environment 

• What you CAN and CANNOT Do 

• Major Trends 

• Second Generation Regulations                                   
(National examples) 

• Processing Telecommunications Applications                         
(Boulder County) 
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REGULATORY 
ENVIRONMENT 
(Ever changing.) 
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Telecommunications Act (1996 Amendments) 
• You CAN regulate siting, construction, and modifications, 

within a (growing) list of LIMITATIONS 

• Substantive Limitations – You CANNOT 

– Unreasonably discriminate among providers 

– Prohibit or have the effect of prohibiting personal wireless service 

– Regulate based on environmental effects (FCC sets these 
standards) 

• Procedural Limitations – You MUST 

– Act on applications within a reasonable time 

– Deny an application in writing and support denial with substantial 
evidence 

     47 U.S.C. § 332 (c)(7) 
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Telecommunications Act (1996 Amendments) 

• You CANNOT “prohibit or have the effect of prohibiting . . . 
interstate or intrastate telecommunications service.” 

• Safe Harbor Provisions – You CAN: 

– Manage the public ROW; and  

– Collect nondiscriminatory fees for use of ROW 

47 U.S.C. § 253 (a) and (c) 

• §§ 38 – 5.5 – 101 to 108, C.R.S. (ROW: Telecom 
Providers)(including provision requiring fees to be 
reasonably related to time and occurrence of permit 
administration) 
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FCC Shot Clock Order (2009) 
A reasonable period of time to process an application is 
presumptively (but rebuttably): 

• Collocation - 90 days  

    (substantial change) 

• New Tower – 150 days 

• Clock begins to run when application submitted; tolled if 
incomplete notification given in 30 days 

• § 29 - 27 – 403, C.R.S. (2015)(Colo. shot clock) 
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Spectrum Act § 6409(a) (2012) 

“[A] state or local government may not deny, 
and shall approve, any eligible facilities 
request for a modification of an existing 
wireless tower or base station that does not 
substantially change the physical 
dimensions of such tower or base station.”  

47 U.S.C. § 1455 (a)(emphasis added). 
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“Eligible Facilities” Requests 

• Request for modification of an existing tower or base station 
involving: 

– Collocation of new transmission equipment 

– Removal of transmission equipment 

– Replacement of transmission equipment 

• Structural enhancement must not constitute a substantial 
change 

• Approval – 60 days, or deemed granted (NOT rebuttable) 

9 



“Substantial Change” 

• FCC clarification of “substantial change” makes it VERY 
DIFFICULT to deny collocation applications 

• Objective standard 

• Documentation required can only                                       
apply to objective standard 

• Substantial change 

– Tower (in ROW) & Base Station 

– Tower (outside ROW) 

Report and Order, FCC 14-153 (rel. Oct. 21, 2014). 
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“Substantial Change”:   
Does EFR result in any of these changes? 
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Category Towers (in ROW) 
& Base Stations 

Towers  
(outside ROW) 

Height Increase  > 10ft or 10% > 20ft or 10% 

Width Increase > 6 ft > 20 ft 

Equipment Cabinets > 4 cabinets 

Excavation Any beyond site 

Concealment Negates 

Prior Approval Does not comply 

If “NO” – You Must Approve (60 days) 



Other Spectrum Act Definitions Clarified 

• “Transmission Equipment” 

– Antennas and equipment necessary to their operation (e.g., power supply cables 
and backup equipment) 

• “Tower” 

– Any structure built for the sole purpose of supporting Commission-licensed 
antennas and their associated facilities 

• “Base Station” 

– Supports or houses an antenna or associated equipment 

– Does not have to have been built to provide such support initially 
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“In Writing” Requirement 

• Roswell, Ga. Planning Commission recommends 
approval of cell tower with conditions 

• City Council denies due to strong neighborhood 
opposition 

• Denial letter informs provider that minutes from the 
hearing denying approval can be obtained from the 
city clerk  

• T-Mobile challenges whether this complies with the 
“in writing” requirement under the TCA 

T-Mobile South, LLC v. City of Roswell, Ga., 135 S. Ct. 808 (2015). 
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Compliance with “In Writing” Requirement? 
• District Court – NO 

• Eleventh Circuit Court of Appeals – YES (but circuits split) 

• Supreme Court – YES, But . . . . 

• Holding: 

– TCA does not require reasons for denial be in the written denial, as longs as 
they appear in some sufficiently clear written form; BUT 

– Reasons must be provided “essentially contemporaneous” with the decision 

• Best Practice – Issue a written decision including reasons       
                            for denial 
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SB 15-041 
Regulation of amateur radio antennas 

• State and local government regulation of amateur radio 
antennas is preempted by federal law 

– 47 C.F.R. 97.15 

– 101 FCC 2d 952 (1985) 

• Regulation of placement, screening, or height MUST: 

– Be based on health, safety, or aesthetic considerations; 

– Reasonably accommodate amateur communications; and 

– Be the minimum practical to accomplish legitimate purpose 

     § 29-20-109, C.R.S. 
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Major Trends 
First and Second Generation 
Regulations 
(Here we go again.) 
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Major Trends  
(That Were Happening Anyway) 

First Generation of Telecom Regulations 

• Very detailed rules for both towers and attached 
antennas 

•  Detailed regulations on “stealth” designs 

•  Significant public process for both towers and 
attached antennas 

•  Detailed standards and findings 

•  Sometimes requiring use of outside consultants 
to review applications 
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Major Trends: Second Generation 
• Much simpler 

• New towers get fairly strict review and 
public discussion 

• Attached antennas allowed by right in 
most locations 

• Stealth design of towers and attached 
antennas is the norm 

• Definition of “stealth” got simpler 
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Stealth Trends 
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Major Trends: Second Generation  

BUT . . .  

• Many new regulations now include “shot clock” 
provisions – decisions in 90-150 days or less 

• New regulations are beginning to reflect the new 
OTARD rules on “significant change” and “eligible 
facilities” 

– And deleting public process for qualifying co-locations 
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Second Generation Regulations 

Lake Havasu City, AZ 
 

“Requests for collocation, removal, or 
replacement, or ‘eligible facilities’ requests, 
as defined in this Code and under federal 
law, for a modification of an existing 
wireless telecommunications facility that 
does not substantially change the physical 
dimension of the facility shall be granted.” 
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Second Generation Regulations 

Lake Havasu City, AZ 
 

“An applicant shall file an eligible facilities 
request with the Community Development 
Department demonstrating that the proposed 
modification will not substantially change the 
physical dimensions of the facility, as the term 
‘substantial change’ is defined in federal laws and 
regulations.”   
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Second Generation Regulations 

Lake Havasu City, AZ 

“The Community Development Department 
shall determine whether the application 
constitutes an eligible facilities request, and 
grant the request within 60 days.  
Applications for collocations that do not 
qualify as eligible facilities requests shall be 
granted within 90 days.  These review 
periods include the review for determining 
whether the application is complete.”  
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Second Generation Regulations 

Lake Havasu City, AZ 

“All new telecommunication facilities 
that are freestanding towers shall 
require the approval of a Conditional 
Use Permit by the Commission, except 
telecommunications facilities of one 
meter in diameter or less, in any zoning 
district, and facilities of two meters in 
diameter or less in commercial and 
industrial districts, which are permitted 
by right.  
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Second Generation Regulations 

Lake Havasu City, AZ 
Standards for new freestanding towers 

• Documentation that it is needed to serve and 
collocation is not feasible 

• Documentation that any height above max height in 
that zone is necessary to provide service and no good 
alternative 

• Affidavit of intended use by a telecom service 
provider 

• Fall zone / structure safety engineering affidavits 

Complete permits will be reviewed and decided within 
150 days 

Incomplete applications will be notified within 30 days 
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Second Generation Regulations 

Columbia, MO 

“The following use shall be permitted in any zoning 
district other than [agricultural and residential], subject to 
the issuance of a building permit by the Department.  The 
construction of an enclosed antenna support structure 
that is:  

(a) located within or on top of an existing permitted 
primary or accessory structure and not visible from any 
adjacent public street or property line, or . . .  
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Second Generation Regulations 
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Columbia, MO 
 
 . . . (b) located outside and visible on the 
exterior of a permitted primary or accessory 
structure, but designed to match the 
material texture and color of the part of the 
existing structure to which it is attached and 
extending no more than two feet above the 
height of any exterior wall to which it is 
attached.” 



Processing Telecom 
Applications 
(Pitfalls abound.) 
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Conditions of Approval Imposed Pre-Rules
   

Certain approvals pre-rules may include 
conditions that are questionable, or at least likely 
futile, in light of the new FCC rules. 
 
• Example: review by BOCC every 7 years 
 

• Original reason for condition: ensure that 
technology hadn’t advanced to a point 
where the facility was no longer necessary, 
or had advanced to make the structure 
less visible. 
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Conflict with FCC Rules 
The new rules limit the ability of local governments to 
impose new conditions (other than those imposed on 
original facility) on eligible facilities requests.  
 
We have extrapolated from this that it would be difficult to 
support imposing new conditions on an existing facility 
where no change was proposed (7 year review).  
 
Solution: Creation of administrative process to remove 
questionable conditions from approvals so that each does 
not need to go before our BOCC every 7 years. 
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Before and After Land Use Code Processes
  

Before 
Example:  4-603: Modification of a 
Special Review Approval 
 
A. Prior to modifying an approved special use or 

limited impact special use, a written request for 
modification must be submitted to the 
Director, detailing the nature and extent of the 
modification, and providing any additional 
information pertaining to the request which 
the Director may require. In response, the 
Director may take one of the following actions: 
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The Director May: 

1.  Determine that the requested modification is minor, and approve the request in 
writing, including any necessary clarifications or conditions. A special use 
amendment process will not be required for a minor modification. 

2. Determine that the requested modification is substantial. Substantial modifications 
require approval of a special use or limited impact special use amendment. The 
applicant may appeal this determination to the Board of County Commissioners, 
provided a written appeal is filed with the Director no later than 30 days after the date 
of the Director’s determination. The appeal shall be heard by the Board in the same 
manner as a direct referral on a modification question from the Director to the Board, 
as specified in Subsection 3 below. 

3. Make no determination and refer the request to the Board of County 
Commissioners for a decision at a public business meeting of the Board, of which the 
applicant shall receive prior notice. If the Board determines that the modification 
is minor, it may approve the modification, subject to any necessary clarifications and 
conditions, and the modification may proceed without a formal special use 
amendment process. If the Board determines that the modification is substantial, 
approval through the special use amendment process is required. 
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4-603, Continued… 
 
 
B. In determining whether the proposed modification to a special use or limited impact 
special use approval is minor or substantial, the Director or the Board shall consider 
the record of the special use approval, including any express conditions, limitations, or 
agreements governing the approved special use and the nature, character, and extent of 
the land use impacts of the approved use. The following proposed modifications 
may be presumed substantial: changes in the use expressly approved, structural 
additions that exceed stated square footage limitations, and changes to express 
conditions or agreements. Other changes shall be considered substantial if they 
significantly alter the nature, character, and/or extent of the land use impacts of the 
development or activity contemplated under the approved use. 
 
C. Any modification to a previously approved development shall require a request to 
the Land Use Director to determine whether the proposed change constitutes a 
substantial modification. 
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After: Administrative review 

• Application submitted 

• Review to determine whether the FCC rules likely apply, 
and if so, evaluate for FCC “substantial change” criteria 

• If not a substantial change, approve and apply only those 
conditions imposed on original structure, for health and 
safety, and for stealth 

 

Sounds easy, right? 
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Issue: Applicant asserts FCC rules apply 

§1.40001(c)(1) 

When an applicant asserts in writing that a 
request for modification is covered by this 
section, a…local government may require 
the applicant to provide documentation 
only to the extent reasonably related to 
determining whether the request meets the 
requirements of this section. A…local 
government may not require an applicant to 
submit any other documentation… 
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Complete Application… 

• Must contain information necessary to determine whether the 
request meets the requirements of §1.40001. 

• Appears to be limited to the information in §1.40001(c)(1) (see 
§1.40001(c)(3)). 

• However, the ruling itself clarifies that when a local government 
tolls the timeframe for incompleteness, it must specifically 
delineate all missing information, and specify the code provision, 
ordinance, application instruction, or otherwise publically-stated 
procedures that require the information to be submitted. 

• Complete applications may be required (just about anything your 
code or normal procedures require for an application to be 
deemed “complete”) 
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It’s not just a question of whether the request 
meets the criteria in the FCC rules. 

Rather, have the applicants provided all 
necessary information to process the 
application? 

 

Example: applicants hoping to run down the shot clock 
rather than provide necessary documentation 

Complete Application… 
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More fun with the shot clock 
• Waitlists are risky because of the 60 day shot clock for 

non-substantial eligible facilities requests, the 90 day 
presumptive reasonableness  period for other 
collocations, and the 150 day period for other requests. 

 
• Shot clock monitoring requires staff to be alert for 

communications from applicant, to communicate 
deficiencies in the application in writings, and to stay 
on top of the clock. 

 
…Unless an applicant agrees to another time frame  
    (obtaining acknowledgement in writing is a good 
practice) 
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Ambiguities  

The FCC rules are detailed yet still somewhat 
ambiguous, and do not work in favor of local 
governments.  

Jurisdictions wishing to retain as much 
control as is left may end up spending a lot of 
staff and attorney time on a given application 
to determine what may be done. 

Become familiar with the rules and use care. 
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Pay Attention to New 
Rules! 
(They matter.) 
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New FCC Rules! 
• Apply to a Wide Range of projects (tower and base station 

modifications, collocations, etc.) 
 

• Local governments can only ask for information reasonably 
related to whether the application is an eligible facilities 
request (i.e., is a “substantial change” requested) 
 

• New definitions 
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New Shot Clock Rules 
• 60 day shot clock for eligible facilities requests (shorter; not 

rebuttable) 
 

• Shot clock begins to run IMMEDIATELY, unless tolled 
 

• 30 days to notify applicant of Incomplete Application and 
Toll Shot Clock 
 

• Local moratoria does not apply to Shot Clock 
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Uh-Oh Telecom Regulations are Changing (Again):   
Questions & Discussion 

Don Elliott, FAICP, Esq. 
Director, Clarion Associates  
delliott@clarionassociates.com 
 
Kristin Cisowski, LEED AP, Esq. 
Associate, Norton & Smith, P.C. 
kcisowski@nortonsmithlaw.com 

Kathy Parker, Esq. 
Assistant County Attorney, Boulder 
County 
kmparker@bouldercounty.org 
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