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Program Outline

• Introduction to First Amendment and content 
neutrality

• Overview of Reed v. Town of Gilbert
– Background
– Outcome

• Suggestions for Practice Post-Reed
• Centennial’s Experience With a Content 

Neutral Sign Code



FIRST AMENDMENT ISSUES
“Congress shall make no law . . . abridging the freedom of speech . . . .”
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The Legal Framework for 
Sign Regulation

• Signs implicate First Amendment concerns
• Government regulation of signs loses the 

normal presumption of constitutionality and is 
subject to heightened scrutiny

• Sign litigation is common, expensive, and risky
• Most sign ordinances contain at least a few 

provisions of questionable constitutionality, 
particularly following Reed
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The Free Speech Guarantee

• “Congress shall make no law . . . Abridging the 
freedom of speech . . .”
– U.S. Const. 1st Amend.
– Applied to States via 14th Amend. 

• “No law shall be passed impairing the 
freedom of speech . . .”
– Art. 2, Sec. 10, Colo. Const.
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First Amendment Concepts

• Content (or message) 
neutrality

• Time, place or manner 
regulations

• Commercial vs. non-
commercial speech

• Off-site vs. on-site signs

• Bans and exceptions

• Permits and prior 
restraints

• Vagueness and 
Overbreadth
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Content Neutrality vs. Viewpoint Neutrality

• Content neutrality looks at subject 
matter 

• Viewpoint neutrality looks at point of 
view
– a ban on all signs is content neutral and viewpoint neutral
– a ban on all political signs is not content neutral but is viewpoint 

neutral
– a ban on signs that criticize government is neither content 

neutral nor viewpoint neutral

• For now, content neutrality is required only of 
noncommercial speech
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Content Neutrality Summary

• A regulation that is “content-based” will be subject to 
strict scrutiny: compelling governmental interest and 
narrow tailoring

• A regulation that is “content-neutral” will be subject to 
intermediate scrutiny: significant/important 
governmental interest unrelated to suppression of 
speech, narrow tailoring, and ample alternative 
channels for communication

• Regulations of commercial speech are subject to the 
Central Hudson intermediate scrutiny test



The “Tests”
“Content 
Neutral”?

Substantial 
Interest?

Narrowly 
Tailored?

Ample 
Alternatives?

Compelling 
Interest?

Least Restrictive 
Means?INVALID

OK

YES

YES

YES

YES

YES

YES

NO

NONO

NONO

NO Viewpoint 
Neutral?

YES

NO

HEAVY BURDEN

LIGHT BURDEN
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Content and Viewpoint Neutrality
“The numerical limits on signs in this district do not apply to signs
relating to a specific event of a nonprofit organization, so long as those
signs contain no commercial speech.”
If the law is enforced against this sign based on the “Target Corp.” logo, 

would it make the law content-based?

Source: John Baker
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Content and Viewpoint Neutrality

“Flags shall be prohibited, except that 
each property owner shall be permitted 
one pole-mounted governmental flag.”
• Content neutral? 
• Viewpoint neutral? 
• Both? 
• Neither?
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Content and Viewpoint Neutrality

Regulation of content vs. viewpoint vs. 
category…
• “No sign may advocate against abortion.”
• “No sign may advocate a particular approach to contraception.”
• “No sign may advocate a position relating to reproductive health.”
• “Political signs may not exceed 20 square feet.”
• “Political sign means any sign related to a campaign or referendum.”
• “No sign may be posted within 30 feet of a reproductive health clinic.”
• “Off-premises signage is prohibited.”
• “’Sign’ means any device used to convey a message using words or 

images.”



Reed v. Town of Gilbert · October 6, 2015 13

Content Neutrality: Important Cases

• Police Dept. of City of Chicago v. Mosley, 408 U.S. 92 
(1972)

• Metromedia, Inc. v. City of San Diego, 453 U.S. 490 
(1981)

• Ward v. Rock Against Racism, 491 U.S. 781 (1989)
• City of Ladue v. Gilleo, 512 U.S. 43 (1994)
• Hill v. Colorado, 530 U.S. 703 (2000)
• McCullen v. Coakley, 134 S. Ct. 2518 (2014)

Source: buttonmuseum.org
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Time, Place and Manner 
Regulations

• Maximum size/height
• Maximum number per 

lot/building/support 
structure

• Specific sign locations
– corner lots
– setbacks/spacing
– zoning districts
– uses
– corridors

• Prohibited signs

• Regulations of materials, 
lighting and form
– internal/external lighting
– flashing/animation
– neon
– materials/colors*
– monument/pole signs
– design review and 

incentives
– Cabinet/channel letter 

wall signs
*Note: Federal protection of color of 
federally-registered trademarks/logos.
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Reed v. Town of Gilbert: Background

Source: azcentral.com
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Gilbert Sign Code

• § 4.402.A requires all signs to be permitted, 
unless excepted by § 4.402.D

• § 4.402.D contained 23 exceptions to 
permitting requirement, including:

• “Political signs”
• “Ideological signs”
• “Temporary directional signs relating to a qualifying 

event”
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Gilbert Sign Code

• Political signs: “A temporary sign which supports candidates 
for office or urges action on any other matter on the ballot of 
primary, general or special elections relating to any national, 
state or local election.”
– Up to 16 square feet on residential property, 32 square 

feet on nonresidential property, up to 6 feet in height
– Must be removed 10 days after election

• Ideological signs: “Sign communicating a message or ideas for 
non-commercial purposes” (that is not also another sign type)
– Up to 20 square feet, 6 feet in height
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Gilbert Sign Code

• Temporary directional signs: Temporary sign “intended to 
direct pedestrians, motorists and other passersby to a 
‘qualifying event.’”  Qualifying event is an event sponsored or 
hosted by religious, charitable, community service, 
educational, or other nonprofit organization.
– 6 feet in height, 6 square feet in area, 4 signs per property
– May be placed 12 hours before event, must be removed 1 

hour after
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Gilbert Sign Code

Homeowners Assn signs

Political signs 
(nonresidential zone)

Qualifying 
Event 
signs

Ideological 
signs
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Factual Background

• Reed is pastor of Good News Presbyterian 
Church, which rents property at various 
community facilities in Gilbert

• Good News posts temporary signs around Gilbert 
to direct people to services, rather than 
identifying its presence on the signs available to 
the property and controlled by its landlords

• Gilbert code enforcement staff issued notice of 
violation in 2005, after church’s signs were 
posted outside of display time provided by the 
temporary religious event sign provisions
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Procedural History
• Reed and Good News Church filed suit against Town in 2007 in 

federal district court
• Facial and as-applied challenges to the Gilbert sign code 

under the Free Speech and Free Exercise clauses of the First 
Amendment to the Federal Constitution, the Equal Protection 
Clause of the Fourteenth Amendment, and related state-law 
provisions

• September 2008: Reed’s motion for preliminary injunction 
denied

• Ninth Circuit affirmed denial of motion for preliminary 
injunction, remanded for further proceedings on the question 
of whether the code impermissibly distinguished between 
forms of noncommercial speech
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Procedural History

• February 2011: Town granted summary judgment on basis 
that Town’s purpose in enacting sign regulations was 
unrelated to the content of the regulated speech

• Ninth Circuit affirmed
– “[T]he fact that an enforcement official had to read a sign 

did not mean that an ordinance is content-based.”
– Distinctions were based on the purpose of the sign and not 

adopted out of the government’s disagreement with the 
messages of any of the exempt signs

• Supreme Court granted cert 



Reed v. Town of Gilbert · October 6, 2015 23

Reed v. Gilbert: The Outcome

• Majority opinion (Justice Clarence Thomas)
• Concurrence (Justice Samuel Alito)
• Concurrences in the judgment (Justice 

Stephen Breyer, Justice Elena Kagan)
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Majority Opinion

• Distinctions between forms of 
noncommercial speech are content based

• Apply strict scrutiny
• Gilbert’s sign code is not narrowly tailored 

to government’s stated purposes
• 9-0 decision: majority (6), Alito’s 

concurrence (3), concurrences in the 
judgment (3)
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Majority Opinion

• “Government regulation of speech is 
content based if a law applies to particular 
speech because of the topic discussed or 
the idea or message expressed.”

• “This commonsense meaning of the phrase 
‘content based’ requires a court to consider 
whether a regulation of speech ‘on its face’ 
draws distinctions based on the message a 
speaker conveys.”



Reed v. Town of Gilbert · October 6, 2015 26

Majority Opinion

• “Some facial distinctions based on a 
message are obvious, defining regulated 
speech by particular subject matter, and 
others are more subtle, defining regulated 
speech by its function or purpose.”

• Gilbert sign code definitions were content 
based on their face:
– Temporary Directional Signs
– Political Signs
– Ideological Signs
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Majority Opinion

• Majority opinion sets up a 
mechanical approach:
– Analyze a law for facial neutrality, then 

purposive neutrality
– If content based, apply strict scrutiny
– If content neutral, apply intermediate 

scrutiny
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Majority Opinion

• Application of strict scrutiny
– The Town “offered only two governmental interests 

in support of the distinctions the Sign Code draws: 
preserving the Town's aesthetic appeal and traffic 
safety. Assuming for the sake of argument that 
those are compelling governmental interests, the 
Code's distinctions fail as hopelessly 
underinclusive.”

– “The Town cannot claim that placing strict limits on 
temporary directional signs is necessary to beautify 
the Town while at the same time allowing unlimited 
numbers of other types of signs that create the 
same problem.”
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Majority Opinion

“The Town has ample content-neutral 
options available to resolve problems 
with safety and aesthetics. For example, 
its current Code regulates many aspects 
of signs that have nothing to do with a 
sign's message: size, building materials, 
lighting, moving parts, and portability.”
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Majority Opinion

• “[T]he presence of certain signs may be 
essential, both for vehicles and pedestrians, 
to guide traffic or to identify hazards and 
ensure safety. A sign ordinance narrowly 
tailored to the challenges of protecting the 
safety of pedestrians, drivers, and 
passengers—such as warning signs marking 
hazards on private property, signs directing 
traffic, or street numbers associated with 
private houses—well might survive strict 
scrutiny.”
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Justice Alito’s concurrence (+2)
• “I join the opinion of the Court but 

add a few words of further 
explanation.” 

• “I will not attempt to provide anything 
like a comprehensive list, but here are 
some rules that would not be content-
based:
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Justice Alito’s concurrence (+2)
• Rules regulating size
• Rules regulating locations in which 

signs may be placed 
• Rules distinguishing between –

– “lighted and unlighted signs”
– “signs with fixed messages and electronic 

signs with messages that change”
– “placement of signs on 

• public and private property; 
commercial and residential property”
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Justice Alito’s concurrence (+2)

• “Rules distinguishing between on-premises and 
off-premises signs”

• “Rules restricting the total number of signs per 
mile of roadway” 

• Rules imposing time restrictions on signs 
advertising a one-time event,” which are “akin to 
rules restricting times within which speech or 
music is allowed.” 

• The government itself may “put up all 
manner of signs to promote safety, as well 
as directional signs and signs pointing out 
historic sites and scenic spots.”
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• Was strict scrutiny really necessary?!
– Justice Kagan thinks Gilbert’s code failed 

the “laugh test”

• All kinds of government activities 
involve regulation of speech with 
content discrimination. If that 
triggers strict scrutiny, the court has 
written “a recipe for judicial 
management of ordinary government 
regulatory activity.” 

Justices Kagan and Breyer: 
Concurring in the Judgment

Presenter
Presentation Notes
“…our communities will find themselves in an unenviable bind: They will have to either repeal the exemptions that allow for helpful signs on streets and sidewalks, or else lift their sign restrictions altogether and resign themselves to the resulting clutter.””



Strategies for Sign Code Reform



Why Regulate Signs?



Why Regulate Signs?



Why Regulate Signs?



Why Regulate Signs?

OUCH!



Why Regulate Signs?
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Common Categories

• Political Signs
• Private Parking Traffic 

Directional Sign
• Real Estate Project 

Directional Sign
• Real Estate Sign
• Special Event Signage
• Special Sale Sign

• Community Event Sign
• Construction Sign
• Development Sign
• Directional Sign
• Garage Sale Sign
• Grand Opening Sign
• Historic Marker
• Informational Sign



Inherent Problems

• Content classifications are hard to deal 
with.  At what point, if any, does this 
become a “political sign”?

MONDALE
FERRARO
I like 
VOTING
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Rethinking Sign Vocabulary

• Classification based on structure itself
– Attached permanent sign 

• e.g., wall, awning, window

– Detached permanent sign 
• e.g., pole, monument

– Attached temporary sign
• e.g., window sign, poster, banner attached to building 

– Detached temporary sign
• e.g., site sign, swing sign, yard sign, banner
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Approach

• Focus on structure, size, area, setbacks, 
lighting, construction, and materials, and 
identify what’s important for community 
aesthetics and public safety

• Develop standards that address what’s 
important – this will be different in each 
community

• Test (model) the standards and adjust as 
appropriate
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Additional Resources

• Daniel Mandelker, John Baker and 
Richard Crawford, Street Graphics 
and the Law, revised edition 
(American Planning Association, 
forthcoming 2015)

• Local Government, Land Use and the 
First Amendment, Brian Connolly, ed. 
(ABA, forthcoming 2016)

• Brian J. Connolly & Alan C. Weinstein, 
Sign Regulation after Reed: 
Suggestions for Coping with Legal 
Uncertainty, 47 Urb. Law. ___ (2015)
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Questions and Answers

Brian Connolly
(303) 575-7589 / bconnolly@ottenjohnson.com

Todd Messenger
(303) 894-4469 / tmessenger@fwlaw.com
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City of Centennial, CO
Content-Neutral Sign Regulation

Derek Holcomb, AICP
October 2, 2015
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City of Centennial Background

 Formerly unincorporated Arapahoe County

 Incorporated in 2001 as a statutory city

 Upon incorporation, adopted a Land Development
Code (LDC) mirroring the Arapahoe County LDC

 Voted to become a Home-Rule city in 2008

 Adopted a new LDC in 2010 to reflect new City vision

49
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Sign Regulation Pre-2010 

50

• Content-based regulation
• Different treatment for different messages

• Size, duration and materials affected

• Examples:
• Political signs
• Real estate signs
• Garage sale signs
• HOA signs
• Even ‘Grand Opening’ or ‘Close Out Sale’ signs
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Sign Regulation Pre-2010 

51

• Allowed all year long

• Only during elections
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Sign Regulation Pre-2010 

52

• Allowed all year long

• Not permitted (off-premise)
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Sign Regulation Pre-2010 

53

• Actual quote from the previous LDC:
• Intent: “To promote the efficient communication of

sign messages which provide information most
needed and sought by the public…”

Government
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Sign Regulation Pre-2010 

54

• Definitions include:
• Political sign: “A sign advertising or promoting a

candidate, political party, ballot issue or political
issue to be voted upon at any public election.”

• Off-premise sign: “A sign advertising a land use,
business, product or service not located or available
upon the premises whereon the sign is located.”

• Project identification sign: “A sign whose only
message consists of a name and/or address of the
development which is located on the parcel of land
containing the project.
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Sign Regulation Pre-2010 

55
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2010 - New LDC Adopted!

56
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Sign Regulation Post-2010

57

• Content-neutral
• Time, place and manner regulations

• Examples:
• Attached signs (permanent)
• Detached signs (permanent)
• Attached temporary signs (temporary)
• Site signs (temporary)
• Yard signs (temporary)
• Window signs (permanent and temporary)
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Sign Regulation Post-2010 

58

• Allowed up to 10
months per year

• Allowed up to 6
months per year

Wood or Metal

Corrug. Plastic

12 SF (Residential)
32 SF (Commercial)

12 SF (Residential)
32 SF (Commercial)
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Sign Regulation Post-2010 

59

• Allowed up to 30 days
per year

Vinyl
12 SF (Residential)
32 SF (Commercial)
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Sign Regulation Post-2010 

60

• Quotes from the new LDC:
• “To provide a balanced and fair legal framework for

design, construction, and placement of signs…”
• “Protects the public welfare and enhances the

appearance and economic value of the landscape by
protecting scenic views and avoiding sign clutter
that can compromise the character, quality, and
viability of commercial corridors.”

• “Provides fair and consistent permitting and
enforcement.”

•Provides fair and consistent permitting and enforcement. 
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Sign Regulation Post-2010 

61

• Definitions include:
• Site sign: “A temporary freestanding sign

constructed of vinyl, plastic, wood or metal and
designed or intended to be displayed for a short
period of time.”

• Yard sign: “ A temporary portable sign constructed
of paper, vinyl, plastic, wood, metal or other
comparable material, and designed or intended to
be displayed for a short period of time.”
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Sign Regulation Post-2010 

62

• Definitions include:
• Monument sign: “A freestanding sign, other than a

pole sign, in which the entire bottom is in contact
with or close to the ground.”
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Sign Regulation Post-2010 

63

Permanent Signs
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Sign Regulation Post-2010 

64

Temporary Signs
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Sign Regulation Post-2010 

65
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Hooray for content-neutrality!

Derek M. Holcomb, AICP
City of Centennial

dholcomb@centennialco.gov
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