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ROLES

How does the Planning Commission fit in?

 Prepare and submit to the Council/BOCC a comprehensive or master
plan

 Review of the matters assigned by local land use code

 Relevant to your appointment: (I) do you have the time for this
assignment? (ii) are you able to set aside your personal views when
acting on land use applications?

 The applicant is in charge of its application, not the Commission.

 The Commission must stay within the limits of the Code and
comprehensive plan.

 As an appointed rather than an elected body, social, financial and
political issues are not relevant to the Commission’s review. Example:
“Why can’t you make some of these units more affordable?”

Standard Land Use Regulatory Tools

A. Planning

 Local officials are delegated authority to plan by statute, local
charter and ordinance. The Planning Commission develops and
recommends the comprehensive plan. In counties, the
Commission’s adoption is final; in municipalities the Council/Board
of Trustees acts on the plan sent to it by the Commission.

 The comprehensive plan is not regulatory: Theobald v. Summit
County (1982) unless adopted as a regulation BOCC v. Conder, 927
P.2d 1339 (Colo. 1997). Local options:

⁻ Adopt entire plan as a regulation
⁻ Adopt portions as a regulation
⁻ Require land use approvals to “be consistent" with the plan

(most common approach)

Standard Land Use Regulatory Tools cont’d

 Three mile plan (C.R.S. 31-12-105(1)(e): a precondition to
annexation by municipalities; must be updated annually.
Local options:

⁻ Adopt freestanding plan
⁻ Adopt as a division of the comprehensive plan (best

practice)
⁻ Adopt for only the area being annexed

B. Zoning

 Uses by right, conditional or special review, and prohibited
uses.

 Eligibility of a property for rezoning: (1) error in the original
zoning ordinance; (2) to bring the property into conformance
with the comprehensive plan, or (3) "changed conditions."

Standard Land Use Regulatory Tools cont’d

C. Subdivision and Site Planning

 Addresses lot and street layout; utilities.

 Includes dedication requirements; security for public improvements.

 Subdivision plat must be approved if in compliance with zoning and
subdivision regulations. Reynolds v. Longmont (1984).

D. Planned Unit Development

 Allows a combination of uses.

 Combines aspects of traditional district zoning and subdivision
review.

 Creates a mini-zoning district with its own design standards.

Standard Land Use Regulatory Tools cont’d

E. Conditional or Special Uses

• Allows uses which may be compatible with adjacent properties, 
but which require case-by-case review.

• Potential criteria for review of special or conditional use:

– proposed use complies with all requirements of the Code

– proposed use is in conformance with the comprehensive 
plan

– proposed use is compatible with adjacent uses [conditions 
of approval may be imposed to achieve this]

– suitability of location

– impacts can be mitigated

– history of compliance by applicant with other approvals in 
the town/county
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Exactions and Conditions

A. Commonly imposed conditions: building height, parking, access 
improvements on site, sound and view impact mitigation, evidence of 
financial capability, landscaping/paving, utilities, snow storage / 
drainage.

B. Commonly imposed exactions: park and school dedications, 
recreational facilities, street improvements off site.

C. Distinguished from impact fees under C.R.S. 29 20 104.5; fees are 
legislatively adopted and applicable to a broad class of properties; 
exactions and conditions are project-specific.

D. Exaction must have a reasonable relationship to legitimate 
government interest required (Nollan v. California Coastal 
Commission, 483 US 825 (1987)

E. Exaction must be roughly proportional to the impact being mitigated. 
Dolan v. City of Tigard, U.S. (1994); C.R.S. 29-20-203.

F. Statutory authority for conditions and exactions: C.R.S. 29-20-203.

Current Issues in Development Review

Sign Codes

• The ground rules for sign codes are changing once again as a result of 
Reed v. the Town Gilbert AZ, a sweeping new standard for the requirement 
that such regulations be “content neutral.”

Keys to creating a Reed-compliant sign code
Tip No. 1: Focus on type, not message

Cast a critical eye on how sign types are named and regulated, based on 
whether or not the enforcing official must read their content to know how 
they are regulated: 

OUT IN
Construction signs Site signs
Political and ideological signs Yard signs
Real estate signs Yard signs and Swing signs
Special event banners Banners

Current Issues in Development Review cont’d

THIS

THIS NOT THIS

YARD SIGN POLITICAL SIGN

Current Issues in Development Review cont’d

Tip No. 2: Craft a compelling purpose statement

Articulate the compelling governmental interests underlying the local 
sign code. 

• Promoting safety of persons and property by regulating signs 
so as not to confuse or distract motorists or impair drivers’ 
ability to see pedestrians, obstacles, other vehicles, or traffic 
directional signs

• Promoting efficient communication of messages
• Promoting the public welfare by reducing visual clutter
• Assisting in wayfinding
• Providing fair and consistent enforcement.

Current Issues in Development Review cont’d

Tip No. 3: Scrub definitions to reduce/eliminate content-based references

The lens is always, “do I have to read the sign to determine what the 
restrictions are?” 

Sign, external use means a sign located outside of a principal commercial 
use or on accessory commercial structures that provides information to 
customers in motor vehicles about the products or services available 
on the premises.

Current Issues in Development Review cont’d

Tip No. 4: Structure exemptions to avoid content-based distinctions

In describing the list of exemptions in a Reed-compliant sign code, stay 
with the sign type:

• signs erected by the city

• Flags

• signs being carried by people

• window signs

• wave banners
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HB 1041 Regulations

Areas of State Interest:  C.R.S. 24-65.1-201:
1. Mineral resource areas;
2. Natural hazard areas;
3. Areas containing or having a significant impact upon historical, natural or 

archeological resources of statewide importance; and
4. Areas around key facilities in which development may have a material effect 

upon the key facility or the surrounding community.
Activities of State Interest:  C.R.S. 24-65.1-203:
1. Site selection and construction of major new domestic water and sewage 

treatment systems and major extension of existing domestic water and 
sewage treatment systems;

2. Site selection and development of solid waste disposal sites except those 
sites specified in C.R.S. 25-11-203(1), sites designated pursuant to part e of 
Article 11 of Title 25, C.R.S., and hazardous waste disposal sites, as 
defined in C.R.S. 25-15-200.3;

Current Issues in Development Review cont’d Current Issues in Development Review cont’d

HB 1041 Regulations cont.

3. Site selection of airports;
4. Site selection of rapid or mass transit terminals, stations, and fixed 

guideways;
5. Site selection of arterial highways, interchanges and collector highways;
6. Site selection and construction of major facilities of a public utility;
7. Site selection and development of new communities;
8. Efficient utilization of municipal and industrial water projects; and
9. Conduct of nuclear detonations.

Current Issues in Development Review cont’d

Annexation and Intergovernmental Agreements

Annexation:  Current Developments
• Railroad rights-of-way and are not "public rights of way, including streets 

and alleys," meaning that they may be annexed to create enclaves under 
C.R.S. 31-12-106.  Sinclair Marketing v. Commerce City, 226 P.2d 1239 
(Colo.App.2009).

• Municipalities are now using a single petition and multiple ordinances to 
support flag pole annexations based on private ownership of the flag as a 
small fraction of the overall property annexed, and relying on state or county 
highways without the need for signature on the petition by the state or 
county governments.

• Increased use of these annexations triggers the requirement, added in 2001 
that landowners adjacent to the "pole" be permitted to petition for 
annexation on the same conditions.  C.R.S. 31-12 -105(1)(E.3).

Current Issues in Development Review cont’d

Required Mediation of Certain Annexations
• C.R.S. § 24-32-3209, entitled “comprehensive planning disputes-

development plan disputes-mediation-list of qualified professionals to assist 
in mediating land use disputes-definitions.”

• Requires a municipality, upon receipt of an annexation petition, in some 
cases to refer the petition to other local governments for review and their 
potential objection before the annexing municipality may take any action on 
the petition.

• Applies when the proposed annexation includes territory within the 
boundaries of a “development plan” (defined at C.R.S. §24-32-3209(1)(c.5) 
to include plans approved by intergovernmental agreements) to which the 
annexing municipality is not a party, but notice of and copy of which has 
been received by that municipality.

Current Issues in Development Review cont’d

• Example: IGA between Municipality No. 1 and the County regarding 
Municipality No.1’s urban growth area. Municipality No. 2, not a party to the 
IGA, but on notice of it, receives a petition for annexation for property within 
the area covered by the IGA. The statute would apply and would require the 
following procedure:

o Municipality No. 2 must provide notice and a copy of the annexation 
petition to all parties to the IGA (the county and Municipality No. 1).

o The parties to the IGA have 30 days after receiving their copies of the 
petition to file written objections with Municipality No. 2.

o Written objections may include a request (which may not be refused) 
that municipality No. 2 participate in mediation of the “dispute.”

Current Issues in Development Review cont’d

o The annexation petition may not be referred to Municipality No. 2’s 
governing body under C.R.S. §31-12-107(1)(4) for action until the 
required mediation is complete or 90 days have passed since the 
request for mediation was made.

o In lieu of mediation, the parties may enter into an IGA to resolve the 
dispute.
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Regulatory Takings

• There is no right to the "highest and best use of property; only a 
reasonable use."  Denver v. Chuck Ruwart Chevrolet, (Colo. App. 1973); 
Nopro v. Cherry Hills Village, (Colo. 1972).

• The regulatory takings line of cases is not new, but the point at which a 
land use regulation will be declared a taking continues to be refined, as 
does the measure of damages.

• The legislature has provided a statutory remedy:  C.R.S. 29-20-201, et 
seq.

Current Issues in Development Review cont’d
Legal & Ethical Issues

Quasi-Judicial Actions

Rezoning, conditional and special use permits, subdivisions, PUD’s , site plans 
and variances are "quasi-judicial" 

• Notice and hearing required

• No ex-parte contacts allowed

• Rules of evidence:  informal

Quasi-Judicial Actions, cont’d

• Relaxed rules of evidence in quasi-judicial 
proceedings:  testimony is admissible unless clearly 
off the subject

• It is appropriate to consider the weight and credibility 
of testimony

• Hearsay is admissible, but it is appropriate to give it 
less weight

• Consider all the testimony and evidence

Ex-Parte Contacts

Defined:  Contacts between the applicant or opponents 
and the members of the public body outside of publicly 
scheduled hearings and meetings on the application 
after it has been filed.

Ex-Parte Contacts, cont’d

• Why should these contacts be avoided?

• How can ex-parte contacts be avoided?

• The prohibition extends to written materials and e-
mails

• What to do if an ex-parte contact has occurred

• Site visits

• Contact with staff 

Ethics and Conflicts of Interest

State Statutes and Local Codes

• "No officer or employee shall have a substantial financial 
or personal interest, direct or indirect, in any transaction 
with any department, the Council/BOCC or any 
Commission over which he or she has the power to take 
or influence official action."

• 24-18-101 et seq.:

The general assembly recognizes that, when citizens 
obtain public office, conflicts may arise between the 
public duty and his or her private interest. 
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WHAT TO REMEMBER

• What is a prohibited conflict of interest?

– Both the potential of profit or loss

– “Follow the money”

– Family ties

• What is the "appearance” of impropriety?

– Legislative vs quasi-judicial matters

– Taxes and leash laws

• What must you do about a conflict of interest?  
[Disclose; step down; don't vote]

WHAT TO DO
IF YOU HAVE A CONFLICT

• Consult the county / municipal attorney before the 
meeting

• Disclose the conflict before the item is discussed 

• Step down

• Don’t vote or otherwise participate

• Best practice: leave the room


